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RECOMVENDATI ON FOR DI SPOSI T1 ON

SYNOPSIS: This matter is before this admnistrative tribunal as the
result of a tinely Protest by XXXXX (hereinafter referred to as the
"taxpayer") to a Notice of Deficiency (hereinafter referred to as the
"Notice") issued to her on February 14, 1995. The basis of the Notice is
the Illinois Departnment of Revenue's (hereinafter referred to as the
"Departnent”) determ nation that the taxpayer had failed to file a FormIL-
941, Enployer's Quarterly Illinois Wthholding Tax Return, for the tax year
endi ng Decenber 31, 1992. The Notice asserted an increased tax liability,
as well as a penalty pursuant to 35 |[|LCS 5/1005 for failure to pay the
entire tax liability by the due date.

In response to the Notice of Hearing, the taxpayer's attorney
submtted a letter to the Departnment in which he admts that the taxpayer
owes the proposed tax deficiency; however, he requests the abatenment of the
proposed penalty based upon reasonable cause. He al so indicated that he
was waiving the taxpayer's right to a hearing and requested that the case
be decided on the information submtted for the record. Therefore, the
only issue to be resolved is:

(1) Whether a penalty should be assessed pursuant to 35 |ILCS 5/1005

for underpaynent of tax?



Foll owing the subm ssion of all evidence and a review of the record,
it is recomended that the proposed tax deficiency be assessed and the
penalty be cancell ed.

FI NDI NGS OF FACT:

(1) On February 14, 1995 t he Departnment issued a Notice of
Deficiency to the taxpayer in the anpbunt of $732.54, to which the taxpayer
responded with a tinely Protest. The Notice of Deficiency proposed a
$488.50 tax liability, as well as the assessnent of a penalty pursuant to
35 ILCS 5/1005 in the anpbunt of $244.04.

(2) Departnment of Revenue records indicated that the taxpayer
wi t hhel d i ncone taxes from conpensation paid to her enployees who were
residents of Illinois but failed to file a IL-941 withholding tax return
and failed to pay over the withheld funds to the Departnent of Revenue in a
tinmely fashion.

(3) In correspondence wth the Department, the taxpayer's attorney
admts the taxpayer owes the State of Illinois a tax liability; however, he
di sagrees with the proposed assessnent of the Section 1005 penalty.

(4) The taxpayer passed away on May 6, 1995, at the age of 84.

(5 The Ilast few years of the taxpayer's |life were spent in a care
facility where, if necessary, she had access to 24 hour care.

(6) The taxpayer's attorney prepared her 1992 Illinois tax returns
with instructions to mail a check with the correct anmpunt due to the State.

(7) Due to the taxpayer's physical and nental incapacitation she
failed to remt the taxes due to the State of Illinois for the 1992 tax
year.

CONCLUSI ONS OF LAW A taxpayer's obligations for withholding taxes is
governed by 35 ILCS 5/701 through 5/713.

Enpl oyers that maintain an office or transact business in the State of
I1linois may be liable for the withholding of Illinois inconme taxes if they
pay conpensation to residents of Illinois or to non-residents if all or

part of the conpensation is paid in Illinois as defined by 35 ILCS 5/304



(a)(2)(B).

Once an enployer neets those standards it is required to file
wi t hholding tax returns and pay over w thheld taxes to the Departnent of
Revenue in accordance with 35 ILCS 5/704 and 5/ 705.

The Notice of Deficiency is prima facie correct so long as its
proposed adjustnents neet some mnimum standard of reasonabl eness. Vitale
v. The Illinois Department of Revenue, 118 IIl. App. 3d 210, 454 NE 2d
799, 73 Il1l. Dec. 702 (1983). In order to overcone this prim facie
correctness the taxpayer nust present conpetent evidence that the proposed
adjustnents are incorrect. Mansini v. Departnment of Revenue, 60 Il1. App.
3d 11, 376 N.E. 2d 324 (1978).

In the instant case, the taxpayer's attorney admts to the taxpayer's
owing the State of |Illinois taxes; however he disagrees with the proposed
assessnent of the Section 1005 penalty for underpaynent of tax based upon
reasonabl e cause.

The existence of reasonable cause justifying abatenment of a penalty is
a factual determi nation that can only be decided on a case by case basis,
Ror abaugh v. United States, 611 F. 2d 211 (7th GCr., 1979) and has
generally been interpreted to mean the exercise of ordinary business care
and prudence, Dunont Ventilation Conpany v. Department of Revenue, 99 I11].
App. 3d 263, 425 N E 2d 606, 54 1IIl. Dec. 741 (3rd Dist., 1981). The
burden of proof is wupon the taxpayer to show by a preponderance of the
evidence that it acted in good faith and exercised ordinary business care
and prudence in providing for the tinely paynment of its tax liability.

In the instant case the taxpayer was in a 24 hour care facility at the
time she failed to remt the taxes due to the State of Illinois and her
physi cal and nental inpairnment aided to the unintentional nonpaynent of the
t axes. Therefore, she had reasonable cause for underpaynent of tax and
al though the tax should be assessed, the Section 1005 penalty should be

cancel | ed.
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